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KING, CJ.,FOR THE COURT:
1. Aggrieved by thetrid court’ sgrant of summary judgment, Lowery apped sand assartsthefollowing

assignments of error, which we quote verbatim:



The Court erred in finding that Olin K. Dart’ s expert report was not admissible dueto the fact that
it was not sworn.

. The Court erred in finding that Plaintiffs failed to present any evidence that the accumulation of
excess gravel on Fire Tower Road and Allen Drive congtituted a dangerous condition.

STATEMENT OF FACTS
92. On January 20, 2000, Robin Rebecca Clark Irby lost control of her 1994 Pontiac Grand Am as
she rounded a curve northbound on Fire Tower Road where it intersects with Allen Drive in Harrison
County. Irby’ svehicleleft the roadway traveling onto the shoulder of Fire Tower Road. Irby’ svehiclethen
crossed Fire Tower Road, entered aditch to thewest, flipped over and struck autility pole. Irby waskilled
in the accident. Fire Tower Road is a state aid road, ablack topped road, with gravel right of ways. Allen
Drive isaHarrison County road.
113. On February 19, 2001, Irby’s beneficiaries filed awrongful desth clam against Generd Motors
Corporation, the Harrison County Board of Supervisors, the Mississippi Department of Transportation,
and Coast Electric Power Association. All defendants, with the exception of the Harrison County Board
of Supervisors, were subsequently dismissed.
14. Intheir complaint, Irby’ sbeneficiaries claimed that gravel deposited on the shoulder of Allen Drive
was didodged by vehicles and accumulated on the east edge of Fire Tower Road in the curve on Allen
Drive. Lowery’ saccident re-congtructionist testified that thisdeposit of gravel sgnificantly reduced Irby’s
ability to negatiate the curve due to the reduction in available friction.
15. On March 3, 2003, Harrison County filed amotion for summary judgment. On March 10, 2003,
thetrid court granted Lowery’s motion to strike Harrison County’s motion for summary judgment. On

March 19, 2003, Harrison County was dlowed to renew its motion for summary judgment. After aJune



24, 2003, hearing Harrison County’s motion for summary judgment was granted. Find judgment of

dismissal of Lowery’s clam wasfiled on July 7, 2003.

ISSUESAND ANALYSIS
l.

The Court erred infindingthat Olin K. Dart’sexpert report wasnot admissibleduetothe
fact that it iswas not sworn.

T6. Lowery clamsthat thetria court erred in not considering Olin Dart’ s unswornexpert report asa
defense to Harrison County’s motion for summary judgment. Lowery claims that Missssippi casdaw
mandates that the trid judge congder dl evidence before him on amotion for summary judgment, not only
sworn evidence.
17. Pursuant to Missssppi Rules of Civil Procedure Rule 56, a party opposing the grant of amotion
for summary judgment, must do so with evidence sufficient to demondtrate the existence of a disputed
materid fact. This evidence may bein the form of depositions, admissons, answers to interrogatories, or
affidavits. M.R.C.P. 56 (c). Where affidavits are offered, they must be based upon persona knowledge,
and “ st forth such facts as would be admissible in evidence.” M.R.C.P. 56 (€). This Court’ s standard of
review for amotion for summary judgment is well-settled, and is Sated asfollows.
This Court employs a de novo standard of review of alower court's grant or denia of
summary judgment and examines dl the evidentiary matters before it--admissions in
pleadings, answers to interrogatories, depositions, affidavits, etc. The evidence must be
viewed in the light most favorable to the party against whom the motion has been made.
If, in this view, there is no genuine issue of materid fact and, the moving party is entitled

to judgment asametter of law, summary judgment should forthwith be entered in hisfavor.
Otherwise, the motion should be denied. I ssues of fact sufficient to require denial of a



motion for summary judgment obviously are present where one party swearsto one

version of the matter in issue and another says the opposite. In addition, the burden

of demondrating that no genuine issue of fact exigts is on the moving party. That is, the

norn-movant should be given the benefit of the doulbt.
Williamson ex rel. Williamson v. Keith, 786 So.2d 390, 393 (1 10) (Miss. 2001) (emphasis added).
118. The above stated rule and quote clearly indicatethat Lowery isinerror. Anissue of fact is present
to overcome amotion for summary judgment where the parties swear to their version withfactsthat must
be admissiblein evidence. Therefore, the trid judge did not have to congider the unsworn report of Olin
Dart.
T9. However, a careful review of the record reveds that the tria judge never ruled that Dart’'s
testimony would not be considered, he merely mentioned in hisopinion that Dart’ sreport was unsworn and
therefore inadmissible. In actudity, the trid judge did consder the testimony of Olin Dart, asindicated in
his opinion by the statement “[p]laintiff’ s second expert whose testimony was unsworn, stated only that the
presence of loose gravel could possibly lower the critica speed of the curve” Thetrid judge noted that
the testimony was inadmissible, but nevertheless consdered it when rendering his opinion. Even &fter the
consderation of this report, the trid court found that Lowery had failed to establish the existence of a
materid disputed fact.
910.  Accordingly, thereis no merit to thisissue.

.

The Court erred in finding that Plaintiffs failed to present any evidence that the
accumulation of excess gravel on Fire Tower Road and Allen Drive constituted a dangerous
condition.

f11. Lowery contendsthat Brett Alexander’ sreport created agenuine issue of materid fact making the

trid judge' s grant of summary judgment improper. Lowery contends that sSince Mississippi case law does



not define a*“dangerous condition,” the case should have been submitted to a jury to determine whether
theloosegrave congtituted adangerouscondition. Thiscasewasbrought under theMissssippi Tort Clams
Act, codified in Mississippi Code Annotated Section 11-46-1-23 (Rev. 2002), which providesfor bench
trids.

f12.  Pursuant to Mississippi Code Annotated Section 11-46-9(1)(v) (Rev. 2002)* if Lowery were to
successtully pursue this wrongful deeth action against Harrison County he must provethefollowing: (1) the
existence of adangerous condition, (2) on Harrison County's property which waseither, (3)(a) created by
negligent or wrongful conduct of Harrison County, or (3)(b) existing with actua or congructive notice to
the County and an adequate opportunity to protect from or warn of the condition.

113. The expert in accident re-construction, Brett Alexander, indicated that gravel on a surface,
especidly on an asphdt surface, asin the case sub judice, reduces the amount of friction available to an
automobile, which affectsthe automobil€ sahility to negotiate acurve. It was hisopinion that the gravel on
the road played afactor in Irby’s accident. Alexander testified that “ photographs taken on the date of the
accident show a sgnificant amount of loose rocks and gravel on Allen Drive near the west edge of Fire

Tower Road,” and “the presence of these rocks and gravel would have significantly reduced Irby’ s ability

1. Miss. Code Ann. 8§ 11-46-9. Exemption of gover nmental entity from liability on claims based
on specified circumstances. (1) A governmenta entity and its employees acting within the course and
scope of their employment or duties shal not be liable for any cdlam: . . .(v) Arising out of aninjury caused
by a dangerous condition on property of the governmenta entity that was not caused by the negligent or
other wrongful conduct of an employee of the governmentd entity or of which the governmentd entity did
not have notice, either actual or condtructive, and adequate opportunity to protect or warn againg;
provided, however, that a governmenta entity shal not be liable for the falure to warn of a dangerous
condition which is obvious to one exercisng due care.



to negotiatethe curve dueto thereductionin availablefriction.” 1t isLowery’ scontention that thistestimony
was sufficient to overcome amotion for summary judgment and require thefact finder to determinewhether
the gravel condtituted a dangerous condition.

14. However, Brett Alexander, when asked if it was hisopinion that the gravel on theroad caused the
accident, tetified that it did not. He dso testified that in his opinion Harrison County had not violated any
gtandard, or regulation, by the gravel being on the road. Harrison County’ s expert witnesstestified that in
his opinion “[g]iven that Irby left the roadway at ahigh rate of speed on acurve, and attempted to correct
in the manner she did, it is probable that this accident would have occurred regardiess of the presence of
graved at the intersection.”

115. Therecord indicated that there had not been any complaintslodged, nor work repair ordersissued
relating to the gravd at the intersection of Fire Tower Road and Allen Drive. Routine yearly inspections
conducted by the State Aid engineer responsible for the upkeep on state aid roads such as Fire Tower
Road, and Harrison County reports produced for the last ten years, did not indicate the report of any
dangerous condition in need of repair on Allen Drive or Fire Tower Road.

116. Thetrid court held that it would not presume that gravel on aroad right-of-way is a dangerous
condition, and therefore Harrison County could not beliableunder theMississippi Tort ClamsAct because
Lowery falled to meet his burden of proof to show that a dangerous condition existed, which Harrison
County was aware of and therefore could be liable.

17.  After athorough examination of the record and depositions in their totdity, we find thet the trid
judge properly granted summary judgment.

118. THEJUDGMENT OF THECIRCUIT COURT OF HARRISON COUNTY ISHEREBY
AFFIRMED. ALL COSTSOF THISAPPEAL ARE TAXED TO THE APPELLANTS.



BRIDGESANDLEE,P.JJ.,IRVING,MYERS,CHANDLER, GRIFFIS BARNESAND
ISHEE, JJ., CONCUR.



